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Social Media

• Definitions
–Social media are media for social 
interaction, using highly accessible, 
scalable communication techniques

–Social media is web-based using mobile 
technologies to turn communication into 
interactive dialogue



Social Media Applications

• Integral to Arab and North African 
revolutions and revolts in 2011

–Using Facebook to schedule protests 
used by individuals for personal 
entertainment and enrichment



Social Media Applications

• Used by higher education for 
recruitment, publicity, admissions 
and in some cases teaching in the 
classroom



Types of Social Media

• Social networking (Facebook, 
LinkedIn)

• Blogging (Twitter)

• Multi-Media (You Tube)

• Virtual Games

• Wiki Bulletin Boards (Wikipedia, 
Wikileaks)



Social Media Lingo

• ASL?
– Age, sex, location?

• AYH?
– Are you high?

• BBL
– Be back later

• COL
– Crying out loud

• DFTBA
– Don’t forget to be awesome

• GAL
– Get a life

• G2G / GTG
– Got to go

• HAND
– Have a nice day



Social Media Lingo

• HTH
– Hope this helps

• IANARS
– I am not a rocket scientist

• IMO
– In my opinion

• LOL or ALOL or LQTM
– Laugh out loud (Loche in French); Actually laughing out loud; 

Laugh quietly to myself
• NSFW

– Not safe for work
• OJ

– Only joking
• OMG

– Oh my God!; Oh my Goodness; Oh my Gosh!
• PMSL

– Pissing / pissed myself laughing



Social Media Lingo

• ROFL

– Rolling on the floor laughing

• SO

– Significant other

• TIA

– Thanks in advance

• TTYT

– Talk to you tomorrow



Legal Questions Raised by 
Social Media

• Who owns and controls user-created 
content?

• Who can be held liable for posting 
material?



Legal Questions Raised by 
Social Media

• Who owns and controls user-created 
content?
–Each social media site has terms and 
conditions of use, 

–There is a great variety between sites 
and terms and conditions often change



Terms of Use

• Example: Twitter
– Individual retains rights to content 
submitted

–However, individual user grants a world-
wide, non-exclusive, royalty-free license 
to use, copy and reproduce, adapt, 
modify, publish, transmit, display, and 
distribute content in any and all media



Liability Considerations

• Copyright infringement

• Poster is liable

• Site Host is not liable

• Generally there is liability for 
whomever generates the content 
posted



Cyber-Bullying

• Definition:
– “Intimidation or harassment that causes 
a reasonable student to fear for his or 
her person, safety and property.  Cyber-
bullying includes but is not limited to the 
use of computers, websites, internet, 
cell phones, text messaging, chat 
rooms, and instant messages to ridicule, 
harass, intimidate, humiliate or 
otherwise bully a student.”



Cyber-Bullying Types

• Flaming
• Harassment
• Cyber-Stalking
• Denigration
• Impersonation
• Outing and Trickery



Cyber laws

• Kan. Stat. § 72-8256—Cyber-bullying

• Kan. Stat. § 21-3438—Cyber-stalking

• Mo. Rev. Stat. § 160.775—Cyber-
bullying

• Mo. Rev. Stat. §565.090—Cyber-
harassment

• Mo. Rev. Stat. § 565.225—Cyber-
stalking



Section 230 of the 
Communications Decency Act

• Provides social media site hosting 
protection from liability resulting in 
the publication of information by 
another



Defamation and Other Torts

• Defamation

• Liable

• Intentional Infliction of Emotional 
Distress



Defamation and Other Torts

• Elements of Defamation:

–Publication of a false statement about 
another

–Publication to a third party

–Some degree of fault on the speaker

–Harmed the individual’s reputation



Social Media Policies

• Include social media definitions in 
Student Code of Conduct

• Confidentiality agreements



Student’s First Amendment 
Rights in Social Media

• Public institutions must be careful

• Private institutions are not 
governmental actors and therefore 
not subjected to First Amendment 
considerations



Scope and Limitations on 
First Amendment Rights

• Protected speech v. non-protected speech
• Regulation of non-campus sponsored off-
campus speech

• Standard is substantial disruption or 
material disruption – Tinker v. Des Moines 
Independent School District, 393 U.S. 503 
(1969)



Scope and Limitations on 
First Amendment Rights

• A substantial disruption or material 
disruption standard is applied to students 
in the social media context
– Layshok v. Hermitage School District, 593 F.3d 
249 (3d Cir. 2010)

– J.S. v. Blue Mt. School District, 593 F.3d 286 
(3d Cir. 2010)



Layshok v. Hermitage 
School District, 593 F.3d 

249 (3d Cir. 2010)

• Facts:  Suspended after creating a 
fake MySpace profile on his principal 
alleging illegal drug use.  

• Holding: Court held that student’s 
speech occurred off-campus and was 
unlikely to substantially disrupt the 
school environment



J.S. v. Blue Mt. School 
District, 593 F.3d 286 (3d 

Cir. 2010)

• Facts:  Student was suspended after 
creating a fake MySpace profile 
alleging the principal was a pedophile 
and sex addict.  Court held that 
student’s speech was vulgar and not 
protected and was likely to cause a 
substantial disruption



Rutger’s University

• Facts:  Student was secretly 
videotaped by his roommate in his 
dorm room engaging in homosexual 
activity.  The roommate posted 
invitation to view the encounter on 
Twitter. Student committed suicide 
after the posting.  The parents have 
stated their intent to sue the 
University over the incident



How to protect the university from 
liability with the use of disclosure 

documents
By: Stephen Torline

Sean Tassi



Overview

• Protection from statements made 
during the enrollment process

–Salary expectations

–Placement guarantees

–Credit transferability

• Confidentiality agreements for 
health-care programs

• Arbitration agreements



Sources of Liability During 
the Enrollment Process

• Representations that could result in 
liability
– Statements on your website
– Statements in your marketing materials or catalogs
– Oral statements made during the enrollment 
process  

• Primary causes of action
– Consumer Protection Violation
– Fraudulent Misrepresentation
– Fraudulent Omission
– Negligent Training and Supervision



Typical Allegations
• Plaintiffs’ Primary Allegations

– Guaranteed a specific starting salary
– Guaranteed a job upon graduation
– Promised credits would transfer to other 
institutions

• Plaintiffs’ Requested Relief
– The “promised” salary for their working life
– Tuition reimbursement plus
interest

– Punitive damages
– Attorney fees



Shielding Your Institution 
From Liability In These Suits

• Do not make misrepresentations
• Frequent compliance training
• Encourage interaction/communication 
between the various departments, 
i.e., admissions, financial aid, 
academic and career services

• Disclosure forms with legible 
signatures



Sample Disclosure Language



How to Increase the 
Effectiveness of Your 
Disclosure Forms

• Make disclosures at various stages of 
the enrollment process

–At the admissions meeting

–At new-student orientation 



How to Increase the 
Effectiveness of Your 
Disclosure Forms

• Admissions Meeting
–Walk the prospective student through 
the disclosure

–Have the prospective student hand-write 
a portion of the disclosure

–Allow the student to take the disclosures 
home

–Give the student an opportunity to ask 
any questions



How to Increase the 
Effectiveness of Your 
Disclosure Forms

• Orientation 

–Discuss the disclosures outside the 
presence of admissions personnel

–Ask if the students were told anything 
that conflicts with the disclosure 

–Videotape the orientation



Confidentiality Agreements 
For Healthcare Programs

• Many healthcare programs have 
internship agreements with local 
health-care facilities 

• These facilities demand 
confidentiality from the students

• Students must understand the 
importance of confidentiality



Technological Shifts 
Impacting Confidentiality

• Facebook

• MySpace

• Text Messages

• Instant Messengers

• Twitter



Byrnes v. Johnson County 
Community College

• Byrnes was enrolled in a nursing program 
at Johnson County Community College 

• Byrnes and three other students were 
assigned to a clinical course at Olathe 
Medical Center

• Byrnes and three other nursing students 
posted a photograph of themselves with a 
placenta on their Facebook pages

• Johnson County Community College 
dismissed Byrnes and the three other 
students  



Byrnes v. Johnson County 
Community College

• Byrnes filed suit alleging, among 
other things, Johnson County 
Community College violated her due 
process

• Byrnes sought an order requiring that 
she be readmitted to the nursing 
program 

• The Court ordered Johnson County 
Community College to re-admit 
Byrnes



Avoiding Court Intervention
• Discuss the confidentiality 
expectations with your students

• Have your students sign 
confidentiality agreements

• Publish your disciplinary process 

• Follow your disciplinary process

• Follow your appeals process



Arbitration Agreements

• What is arbitration?

–A way of resolving legal disputes without 
invoking the judicial system 

• Arbitration agreements are valid and 
enforceable in Missouri and Kansas



Arbitration vs. Litigation

• Arbitration 
–Possibility of confidentiality
–Possibility that arbitrator will have 
industry-specific knowledge

–Relaxed evidentiary rules
–Expedited results
–Can be less expensive



Arbitration vs. Litigation
• Litigation

–Appeals process

–Availability of jurors to spread risk of 
decision making

–Evidentiary rules

–Pre-trial motions
•Motions to dismiss

•Motions for summary 

judgment 

• Motions in limine



Recent Trends In Arbitration 
Law

• Many arbitration agreements contain 
class waiver provisions
– These provisions prohibit students from serving 
as class representatives 

• Courts are invalidating arbitration 
agreements where the class waiver 
provision denies access to adequate 
legal representation 
– Brewer v. Missouri Title Loans, Inc., 323 
S.W.3d 18 (Mo. 2010). 



Increasing The Probability
Of Enforcing A Class Waiver 

Provision
• Give the student a reasonable 
opportunity to opt-out 
–30 to 60 days

• Include “carve out” provisions for 
small claim actions

• Delegate the decision of arbitrability 
to the arbitrator 

• Incorporate the Federal Arbitration 
Act



Planned Giving and IRS 
Considerations in a Weak 

Economy
By: Christine DeMarea



Giving to Higher Ed 
Institutions:

By the Numbers
• Although the recession officially ended more than 
a year ago, private giving to colleges remains 
depressed

• In 2009, donations to higher education dropped to 
record lows

• In 2010, donations to higher education rose just 
.05 percent (less than 1%)
– Adjusted for inflation, total giving actually declined

• These numbers reveal a clear signal that the 
economic recovery has not yet arrived



Impact of Economic 
Downturns on Institutions

• Investment values have dropped
• New endowments in last six years are 
underwater
– FMV of fund is less than original gift

• Older endowments may be close to being 
underwater

• Donations are down
– Individual gifts

• Endowments have decreased

– Foundation grants



Reasons for Decline
• Wealthy donors have cut back
• Alumni gifts have dropped
• Recession lasted longer than expected
• Future uncertainty – donors are too 
nervous to make commitments

• Colleges more hesitant to ask
• As a result, the pipeline of major gifts, 
which typically take years to cultivate and 
close, dried up and are now beginning to 
restart

• Decrease in staff due to money woes has a 
direct impact



UMIFA/UPMIFA

• Both acts provide:
–Guidance on management/investment of 
charitable funds

–Rules on spending from endowment 
funds

–Rules on when/how donor restrictions 
can be released/modified

• An endowment fund for UPMIFA 
purposes means:
–A fund restricted by a donor agreement 
(donor restricted)



Creative Ideas to Free Up 
Funds During Difficult Times
Ideas to consider:
• Accept gift vehicles not subject to UPMIFA
• Terminate gift vehicles not subject to UPMIFA

– “Killing the CRT”

• Use UPMIFA to maintain spending levels
– Even in economic downturn
– Even if endowment fund falls below its initial value

• Use UPMIFA to consolidate small endowments
• Use UPMIFA to change terms of donor-restricted 
gifts

• Charitable IRA Rollover
• Charitable Gift Annuities



Idea 1: Donor Gifts Not 
Subject to UPMIFA

• UPMIFA applies only to “institutional funds”
– An “institution” includes an entity organized 
and operated solely for charitable purposes

• A charitable trust is not an institutional 
fund when:
– The trustee is not an institution or charity
– There is a noncharitable beneficiary

• But the beneficiary’s interest cannot arise upon 
violation or failure of the fund’s purposes

– A charitable lead trust (CLT) or charitable 
remainder trust (CRT) is excluded because a 
noncharitable interest exists



Charitable Lead Trusts 
(“CLTs”)

Example

• Charity receives payment for a 
term of years, balance to 
beneficiaries

• CLTs work very well in low interest 
rate environment

• Used primarily by high net worth 
individuals whose children have 
sufficient funds during term of CLT



Idea 2: Killing the CRT
• Terminating a CRT can make the 
charity happy
–Certainty of receiving funds now rather 
than possibly receiving a larger sum 
later
• Receiving present value now is as appealing as 
receiving future value later

• Future receipt is uncertain
– Most donors retain power to change charitable 
beneficiaries

– Annual payout may exhaust the CRT
» When investments drop in value
» When projected earnings won’t be met

–Hurting charities love cash now



Idea 2: Killing the CRT

• Terminating a CRT can make the 
donor happy

–Traditional reasons

• Donor may desire to get rid of 
administrative hassles

• Donor may have moved to a low tax state 
and has reduced need for funds

• Donor may want to benefit favorite charity 
now

•Donor may want to get a deduction by 
giving the retained interest to charity



Idea 2: Killing the CRT

• New reasons from bad economy

–Donor may be poorer today

•Wants funds now

–Donor may sense an Obama tax 
increase

• Desires to accelerate income in low tax rate 
environment instead of deferring income to 
a potentially higher tax rate environment

• Kill CRT to be taxed at current (lower) tax 
rates



Idea 2: Killing the CRT

• Terminating a CRT makes the IRS
happy
– IRS has rulings approving early terminations

– So far, termination is not self-dealing under 
IRC-4941

• No termination excise tax

– Donors/charities are poorer and so is the 
government!

• IRS is happy to receive tax revenue now

• Risk of getting no revenue at donor’s death goes 
away



Idea 2: Killing the CRT

• Get the news out!

–Donor won’t know about early 
termination alternative unless advised

• Mechanics of termination

– Irrevocably designate at least one 
charity as remainder beneficiary

–Calculate present value of remainder 
beneficiary’s interest



Idea 2: Killing the CRT

Example

• Donor creates CRT in October, 2000

• Donor retained a life estate with an 11.7% 
annual payout

• Donor terminates CRT in April, 2011 when age 
70 and CRT is $1 million

• Remainder factor for charity is 25.732%

• Donor includes balance in income unless gifted 
to charity

• Calculations are more complicated if CRT existed 
for term of years



“Old UMIFA”

• Utilized “historic dollar value” (HDV)

• Authorized prudent spending above 
HDV

• Prohibited spending of capital gains if 
fund below HDV

• Authorized spending of ordinary 
income at all times



Idea 3: Use UPMIFA to 
Maintain Spending Levels

• UPMIFA Legal Rules
– Focuses on total return rather than income
– Removed to HDV concept
– Permits a charity to make prudent 
expenditures after considering seven 
factors:
• Duration/preservation of the fund
• Purposes of the fund and institution
• General economic conditions
• Possible effect of inflation/deflation
• Expected total return from investments
• Other resources
• Institution’s investment policy



Idea 3: Use UPMIFA to 
Maintain Spending Levels

• UPMIFA Legal Rules (continued)
–Charity can make a prudent 
appropriation even if the fund is:
• Already underwater

• Further reduced by the appropriation

–Spending rates
• Historic common practice – 4 to 5%

• Excess reinvested

• Spending rate can continue when fund is 
underwater if prudent



Idea 3: Use UPMIFA to Maintain 
Spending Levels

• Legal versus Accounting Rules
– UPMIFA says:

• Spend prudently
• Focus is on decision to appropriate or not

– Accounting rules say:
• Make decision to retain an amount of assets 
permanently

• Focus is on decision to determine permanently 
restricted amount

– Legal and accounting rules present challenges
• Based on differing policies
• Board, with advisors, will determine what should be 
distributed or permanently preserved



Idea 4: Use UPMIFA to 
Consolidate Small Funds

• UPMIFA rules provide great opportunity for 
small, older endowments

• Funds can be consolidated (KS/MO) if:
– The restriction is impracticable, impossible or 
wasteful

– The fund has a total value of less than $50,000
– More than ten years have lapsed since fund 
was established

– The institution uses property in a manner 
consistent with charitable purpose of gift

• Attorney General is notified



Idea 5: Use UPMIFA to Change 
Terms of Donor Restricted Funds

•When should terms change?

–Administrative costs outweigh fund 
benefits

– Funds are insufficient to properly 
maintain gift property

–Charitable needs have dramatically 
changed

• Revenue from fund no longer needed at 
level provided



Idea 5: Use UPMIFA to 
Change Terms of Donor 

Restricted Funds
• How should terms change?

– Make changes pursuant to terms of gift 
agreement
• Determine what changes are permissible

– Any secondary uses permitted at same institution?

• Determine how changes are to be made
– With or without court approval?

– Who is responsible for decision making?

– If decision makers disagree, is there a conflict 
resolution procedure?

• Does a change result in a “gift over” to another 
institution?



Idea 5: Use UPMIFA to Change 
Terms of Donor Restricted 

Funds
• How should terms change? (continued)

–Renegotiate terms of fund with living 
donors

• UPMIFA allows charities to negotiate a 
change of purpose

• Renegotiate is most cost-effective and time-
sensitive

• Carefully educate donors about changing 
restricted funds



Idea 5: Use UPMIFA to 
Change Terms of Donor 

Restricted Funds
• How should terms change? (continued)

– Seek relief under UPMIFA 
• Donor restrictions can be released or modified as 
follows:
– Donor’s consent
– Deviation Doctrine

» Court can modify if restriction is impracticable, 
wasteful, impairs unanticipated circumstances

» Donor’s probable intent should be followed
– Cy Pres Doctrine

» If purpose unlawful, impracticable, impossible to 
achieve, or wasteful, court may modify in a manner 
consistent with express charitable purposes



Idea 5: Use UPMIFA to 
Change Terms of Donor 

Restricted Funds

• How should terms change? 
(continued)

–Bottom line – be cautious!

• Consider donor’s response

• Consider public reaction

• Consider possible ruling adverse to 
charity’s goals



Idea 6: IRA Charitable 
Rollover

• Rollover reinstated for 2011

• The IRA Rollover first enacted in 
2006

• Provides an excellent way for donors 
to contribute to the university

• Provision provides individuals aged 
70 ½ and older to donate up to 
$100,000 from their IRA to charities 
without having to count as income



Idea 7: Charitable Gift 
Annuities

• CGA enables alumni, faculty and friends to 
support the institution

• Creates a reliable source of income that lasts a 
lifetime

• Donor might receive better rates than current 
interest rate

• Maintains on-going relations with donor. They 
receive a check from the institution each year

• CGAs are regulated under state’s insurance 
commission. The institution may need to register 
in the state

• Management of CGA may be an issue



Issues Related to 
Fundraising

• Is your college/university registered?
– Institutions that solicit or raise money outside its state 
may be required to register with the state
• Many nonprofits are not properly registered

• 39 states plus the District of Columbia require 
nonprofits that solicit funds to register

• Higher education institutions are exempted in 
many states but they may be required to prove 
they are exempt

• The registration rules are complex and filing can 
be costly

• Failure to register may subject the institution to 
penalties



Why Register Now?
• Although these rules have been on 
the books for many years, most 
institutions did not know the rules 
applied to them
Three Big Reasons
– The IRS – New 990 Form (Part IV, Line 17) 
requires disclosure of providing copy to states

– The Donor – Donors or fundraisers will ask

– The States – The states have budget problems



Remember Ideas to Create 
or Free Up Funds

• Accept gift vehicles not subject to UPMIFA

• Terminate gift vehicles not subject to 
UPMIFA

• Use UPMIFA to maintain spending levels

• Use UPMIFA to consolidate small funds

• Use UPMIFA to change terms of donor-
restricted gifts

• IRA Charitable Rollover

• Charitable Gift Annuities
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Ethical Considerations for In-House 
Counsel with Conducting Internal 
Investigations in the Wake of 

Upjohn

By: Michael Thompson



Topics To Cover

• What is the role of an institutional 
attorney?

• Who does the attorney represent?

• Who owns the attorney-client 
privilege and how is it preserved?

• How must the attorney conduct 
herself in investigating and 
interacting with individual 
employees?



In-House Counsel At An 
Institution

• Employed by the institution to represent it 
on a continuous basis

• But frequently deals with individual human 
beings, such as administrators, faculty, 
staff, and students

• Sometimes drawn into non-attorney roles

• Creates the potential for pitfalls in 
maintaining attorney-client privilege and 
drawing clear lines between clients and 
witnesses



Outside  Counsel  For 
Institution

• Hired to represent institution for 
discrete matter

• Limited daily interaction with 
administrators

• May have contact with faculty, staff, 
and students if scope of representation 
dictates such contact

• Easier to maintain boundaries for 
preserving attorney-client privilege and 
maintaining distinction between client 
and witness



Who does an institutional 
attorney represent?

• “A lawyer employed or retained by an 
organization represents the 
organization acting through its duly 
authorized constituents.” Mo. R. Prof. 
Cond. 4.1-13(a)

• So the client is the university or college

• In-house counsel does not represent 
individual administrators or employees



Duty to the Institution

• If in-house counsel learns that 
administrator or employee is about 
to take action that will cause 
substantial injury to the 
organization, counsel has duty to 
protect interests of organization

• May have an ethical duty to elevate 
matter to higher authority in the 
institution  Kan. R. Prof. Cond. 1-
13(b).



Example
• Attorney learns that athletic director 
intends to reduce budget for women’s 
sports because “they don’t bring in 
money”

• Attorney advises director that action 
could result in violation of Title IX

• Director refuses to change decision, 
saying “it’s a judgment call, and you 
work for me”

• Attorney may have ethical obligation to 
report matter to institution’s president



Can an attorney also 
represent an individual 

employee?

• Yes, but subject to conflict of interest 
rules, which could require a waiver of 
conflict  Kan. R. Prof. Cond. 1.13(e).



Examples

• Attorney may represent both 
university and university president 
who are joint defendants in premises 
liability case

• But attorney should not represent 
both faculty member and institution 
in negotiating royalty agreement for 
intellectual property



Attorney-Client Privilege
• Preserves the confidentiality of 
communications between lawyers and 
their clients

• With limited exceptions, the law precludes 
disclosure of attorney-client 
communications

• Most open records laws have an exception 
for attorney-client communications

• The purpose is to encourage clients to 
seek legal advice and encourage them to 
communicate forthrightly with attorneys



Elements

• Communication between an attorney 
and client

• For the purpose of soliciting, 
receiving, or giving legal advice

• Made in confidence and kept 
confidential

• Applies to both written and oral 
communications



Communication

• Privilege protects only 
communications between client and 
attorney

• Privilege does not protect underlying 
facts from disclosure

• Client cannot make documents 
privileged by forwarding them to 
attorney



Example

• Supervisor terminates employee who 
threatens to sue on the way out the door

• Panicked, supervisor goes to his office and 
writes a “CYA” memorandum to the file

• Supervisor later thinks it would be good to 
talk to institution’s attorney and forwards 
the CYA memorandum to attorney in an 
email

• The memorandum itself is not subject to 
attorney-client privilege



Example

• What if supervisor had panicked, 
knew immediately he needed to 
meet with attorney, and drafted 
memorandum to the attorney for the 
purpose of obtaining legal advice?

• Privileged. See Kobluk v. Univ. of 
Minn., 574 N.W.2d 436 (Minn. 
1998).



Between attorney and client
• Traditional rule said only “control group”
of organization could communicate with 
attorney and preserve privilege

• Upjohn Co. v. United States, 449 U.S. 383 
(1981) rejects “control group” test in favor 
of “subject matter” test

• Communication can be with any employee 
of the organization with whom 
communication is necessary for the giving 
of legal advice



Subject Matter Factors

• Communications made for the 
purpose of enabling institution to 
receive legal advice?

• Communications made at request of 
employee’s supervisors?

• Communications pertain to matters 
within the scope of employee’s 
duties?



State Law

• Missouri—subject matter

• Kansas—subject matter (ostensibly)

• Illinois—control group



Delegates

• Attorney-client privilege can extend 
to communications with paralegals 
and other agents of the attorney in 
certain circumstances. 

• See Carter v. Cornell Univ., 173 
F.R.D. 92 (S.D.N.Y. 1997) (privilege 
protected interviews with university 
employees conducted by the 
university’s associate dean of human 
resources, at direction of attorney)



Conveying Advice

• Generally speaking, institutional 
representative that receives legal advice 
can convey it to other representatives 
without waiving privilege

• See State ex rel. Oregon Health Sciences 
Univ. v. Haas, 942 P.2d 261 (Ore. 1997) 
(privilege protected statements made 
during faculty meeting by department 
chair regarding report he received from 
counsel following internal investigation)



For The Purpose Of Seeking 
Or Giving Legal Advice

• Special problem for in-house counsel who 
perform administrative functions

• Communications made in administrative 
and business meetings are not privileged 
simply because attorney is present

• General “updates” to keep the attorney in 
the loop on matters that do not yet 
require legal advice are not privileged



Example

• University committee is conducting 
search for new president

• Attorney is asked to sit in on meeting 
to discuss the candidate’s academic 
qualifications

• Communications with attorney about 
academic qualifications are not 
privileged (no legal advice sought)

• Attorney should tell committee 
members privilege does not apply



CC’ing the Attorney

• Carbon copying an attorney on an 
email does not automatically make 
the email privileged

• Example:  Faculty member writes 
email to Dean complaining about 
another faculty member and CC’s in-
house counsel

• Email likely not privileged



Practice Tip
• If institution has particularly sensitive 
matter and communications are in the 
gray area . . .

• Consider hiring outside counsel
• Courts are more inclined to view 
communications with outside counsel as 
protected because outside counsel does 
not typically perform administrative and 
business functions

• Courts increasingly question assertion of 
privilege by in-house counsel See United 
States v. ChevronTexaco Corp., 241 F. 
Supp.2d 1065 (N.D. Cal. 2002).



Made In Confidence

• Not all communications with attorney are 
presumed confidential

• Seeking legal advice from counsel at a 
reception or football game in the presence 
of others probably not privileged

• Disclosing communications to third-party 
or someone outside the “control group” or 
“subject matter” group could waive 
privilege

• Institutional counsel must take care to 
educate client representatives about the 
need to maintain confidentiality



Practice Tip

• Use “confidential: attorney-client 
privilege” notification only when the 
privilege truly applies

• Abuse of the designation diminishes 
privilege

• Communicate with client representatives 
about proper use of designation

• Suggest client representatives segregate 
privileged communications in separate 
email folder



Waiver of Attorney Client 
Privilege

• Intentional disclosure to third party

• Inadvertent disclosure to third party

• Execution of privilege waiver (for 
governmental investigation of billing 
practices)

• Advice of counsel defense (IP 
litigation)

• Can former employee waive 
privilege?  Probably not



Investigations

• Because attorney represents the 
institution, unique problems exist 
when attorney communicates with 
employees in an investigation 
context

• Attorney is attempting to gather 
information for use by institution, but 
employee may not understand 
attorney’s role, or that information 
may be used against him or her



Upjohn Co. v. United States

• Rejects “control group” test as 
previously discussed

• But Upjohn makes clear that 
privilege is owned and controlled by 
institution, not the employee

• Thus, institution could waive 
privilege, even though employee 
doesn’t want to waive privilege



Upjohn Warnings

• In wake of Upjohn, courts have 
recognized ethical obligation of 
attorney to advise institutional 
employees about scope of 
representation and privilege when 
potential conflict of interest exists

• Now codified in rules of professional 
conduct



Mo. R. Prof. Cond. 4.1-13(d)

In dealing with organization’s 
directors, officers, employees, 
members, shareholders or other 
constituents, a lawyer shall explain 
the identity of the client when the 
lawyer knows or reasonably should 
know that the organization’s 
interests are adverse to those of the 
constituents with whom the lawyer is 
dealing.



Example

• Student complains to attorney of 
sexual harassment by faculty 
member

• College has policy prohibiting sexual 
harassment and making it a 
terminable offense

• Attorney goes to interview faculty 
member accused of harassment

• Faculty member and college have a 
likely conflict of interest



Example
• Attorney learns that financial aid workers 
may be intentionally misreporting data to 
federal government

• College would be better off to self-report 
misreporting, rather than have it 
discovered by federal government

• So attorney goes to interview financial aid 
workers

• College and workers have a likely conflict 
of interest



So what warning is 
required?

• See Comment 7 to Mo. R. Prof. Cond. 4-1.13
• Lawyer should advise that he represents 
institution

• Lawyer should advise employee of the conflict or 
potential conflict

• Lawyer should advise employee he cannot 
represent employee

• Lawyer should advise employee he may wish to 
secure his own attorney

• Lawyer should advise that communications with 
employee may not be privileged and that any 
privilege can be waived by the institution



A Difficult Situation

• Attorney wants employees to be 
candid so she can advise institution

• But ethical requirement of Upjohn
warning may have effect of causing 
employee to “clam up”

• So while Upjohn warnings should be 
given when there is reason to believe 
a conflict exists, they should not 
necessarily be given every time an 
attorney interviews an employee



Practice Tips

• When faced with need to interview 
employees, analyze potential conflicts of 
interest early on

• Pay particular attention to whether you 
have previously represented employee 
jointly with institution on unrelated matter 
(could create expectation that you 
represent employee now)

• But conflict of interest analysis is not 
static; reevaluate for conflicts of interest



Practice Tips
• Always provide Upjohn warning before 
interview begins

• Deliver Upjohn warning orally, but use a 
prepared statement to ensure you give an 
accurate warning

• Document in a log or memorandum of the 
interview that Upjohn warning was given.

• Conduct key interviews with two attorneys 
present (or bring a paralegal)

• Consider promulgating general policy for 
inclusion on website or handbook that 
discusses role of the institution’s counsel 
(see examples)



Work Product And 
Documenting The Interview
• A qualified privilege that protects disclosure of 
materials prepared in anticipation of litigation by a 
party or its attorney

• Memoranda created by an attorney that document 
witness interviews are generally protected by work 
product privilege, even if attorney-client privilege 
does not apply.  See Hickman v. Taylor, 329 U.S. 
495 (1947)

• Other side can only discover interview 
memorandum based on showing of “substantial 
need”

• Weaving attorney’s analysis of witness testimony 
into the memorandum affords a greater degree of 
work product protection  Upjohn, 449 U.S. at 401.



Take Away

• Attorney represents institution, not 
individuals

• Attorney-client privilege applies only 
to communications between attorney 
and representatives of institution 
necessary for providing legal advice

• Many communications with in-house 
counsel are not privileged



Take Away

• Institutional attorney must be on 
guard for potential conflicts when 
conducting investigation

• Institutional attorney must clearly 
define his role and advise employees 
accordingly



Suggestions

• Create a one page document that 
describes role of institution attorney and 
place it in handbook or on website

• Create a document that advises 
employees about the scope of attorney-
client privilege and what must be done to 
preserve it

• Create a written template for Upjohn
warnings that can be tailored to specific 
cases



Employer Use of Web 2.0
By: Derek Teeter



Topics to Address

• What is Web 2.0?

• How can Web 2.0 be abused?

• The use of Web 2.0 in hiring 
decisions

• The use of Web 2.0 in adverse 
employment actions (discipline)



Things you might see . . . 

I hate this University!  I 
hope it burns to the f***ing 
ground!

Professor sells 
marijuana to students.

Staff member selling 
unlicensed 
merchandise on the 
web.



What is Web 2.0?

• Refers to next generation of “World 
Wide Web”

• “Web applications that facilitate 
information sharing, interoperability, 
user-centered design, and 
collaboration on the World Wide 
Web.” Wikipedia, “Web 2.0”



Examples of Web 2.0

• Social networking sites

• Blogs

• So-called “Wikis”

• Other web-based communities



Explosive Usage of Web 2.0

• Facebook.com 

–second-most trafficked website 
(behind Google)

–590,000,000 users

–770,000,000,000 “page views”



Explosive Usage of Web 2.0

• Youtube.com 

–third-most trafficked website

–490,000,000 users

–85,000,00,000 page views



Use of Web 2.0 in Higher 
Education

• Overwhelming majority of students 
use Facebook or similar site

• Faculty use Web 2.0 at increasing 
rate (professional and personal)

• Staff use of Web 2.0 also increasing



Unique Nature of Web 2.0

• Unprecedented publication of 
personal information

• Real-time posting of information

• Viral spread of information

• Use of unique language (“poke,”
“tweet,” “friend”)

• Blending of personal and professional



Example







Web 2.0 Abuses

• Inappropriate faculty student 
relationships

• Release of confidential information

• Criticism of employers

• Harassment/abuse

• Inappropriate Content

–Provocative photos and content

– Illegal activity



Using Web 2.0 in Hiring 
Decisions

• Becomes issue in conducting due diligence

• Due diligence expanding to include “e-due 
diligence”

• Review of Web 2.0 sources for information

• Can be systematic or ad hoc

• Internet is a great place to get timely and 
accurate information



It’s Going To Happen

• Your institution is going to perform e-
due diligence whether it wants to or 
not

• Google is irresistible—your managers 
and administrators will use it

• The goal should be to minimize risk



E-Due Diligence Can Be 
Legitimate and Useful

• Free

• Fast

• Helps manage risk

• Guard against negligent hiring

• Protect from harassment/defamation



E-Due Diligence Can Be 
Legitimate and Useful

• Prospective employee has had 15 
employers in last 10 years

• Google reveals information applicant was 
fired for improper affair with student

• Employee has a felony record

• Employee is simply inappropriate and 
unprofessional

• Employee’s resume has false information





What’s the risk in conducting 
E-Due Diligence?

• E-due diligence can create liability

• Retaliation/Discrimination (age, race, 
national origin, gender, sexual 
orientation)

• Fair Credit Reporting Act

• First Amendment 

• Invasion of Privacy



Retaliation/Discrimination

• Remember “Robert Applicant”

•White

• Male

• Born 1948— 63 years old

• Conservative political views

• Likes Ayn Rand

• Likes bluegrass



Potential Claims

• Title VII (race, sex)

• Title IX (sex)

• ADEA (age)

• State antidiscrimination law

• Invasion of Privacy/Fourth 
Amendment

• EEOC v. Kaplan University (disparate 
impact)



Can’t Unring The Bell

• Once protected information is 
viewed, a factual basis may exist to 
assert discrimination/retaliation claim

• Even if hiring decision based on 
entirely legitimate grounds

• So person conducting e-due diligence 
must not be the decision-maker



Fair Credit Reporting Act

• Must give employees notice of 
background check

• Only implicated when third-party 
conducts the background check

• Currently restricted to financial 
information that is not as prevalent

• But safest course is to do it in-house

• And always obtain written consent



First Amendment

• Political views are rampant in Web 2.0

• Governmental employers are targets of First 
Amendment claims

• Garcetti framework provides protection for 
employee speech

• But hiring decisions fall outside Garcetti

• So speech on matter of public concern could 
create potential liability.  See Pickering v. 
Bd. Of Educ., 391 U.S. 563 (1968)



Invasion of Privacy/Fourth 
Amendment

• Most Web 2.0 information is public by its 
nature

• But what if manager creates false alias to 
“friend” applicant and access private page?

• Or what if enterprising employee hacks 
into site?

• Potential for tort liability; illegal search

• Also Stored Communications Act (federal)



Pietrylo v. Hillstone 
Restaurant Group

• Managers are concerned about employee 
postings in MySpace chat room

• Coerced one employee to give them 
password to the chat room

• Terminated several employees based on 
information obtained

• Managers intentionally accessed stored 
communications without permission and 
violated SCA.  2009 WL 3128420 (D.N.J. 
2009)



Practical Considerations

• Not all information on Web 2.0 is 
accurate

• Separation between e-due diligence 
and decision-maker

• Limit the scope of e-due diligence

• Document the results of the search

• Create a written policy to cover these 
considerations



Use of Web 2.0 in Discipline

• Employees use Web 2.0 just as much 
as prospective employees

• Employer may seek out, or stumble 
upon, information that it wants to 
use to discipline existing employees

• Employer may learn information that 
it must use to discipline employees



Example
• J.M. v. Hilldale Indep. Sch. Dist.

• Student sues school for negligent 
supervision; sexual relationship with 
teacher

• Information on student Myspace page 
indicated sexual relationship with teacher; 
reported by parent

• School then suspended teacher

• But school could come into contact with 
information by number of sources



What kind of information 
could lead to discipline?

• Harassing students or coworkers

• Defaming university or employees

• Disclosing confidential information/IP

• Speaking negatively about employer

• Engaging in criminal activity



Monitoring

• Information will typically be gained 
on ad hoc basis

• But public and private employers can 
monitor within certain bounds.  See
City of Ontario v. Quon, 130 S. Ct. 
2619 (2010)

• Practice of monitoring may assume 
duties otherwise not existing



Easy Cases

• Employee calls in sick and then posts 
on Facebook that he’s going to the 
beach

• Employee claims they didn’t have time 
to finish project, but made 50 “tweets”
on Twitter during working hours

• Professor discloses confidential IP 
information in blog before it is made 
public



Harder Cases

• Professor jokes about wanting to 
“strangle” students

• Employee of public university blogs 
about how his manager is 
incompetent and a “fool”

• Teaching assistant posts photograph 
of patient’s body part on Facebook, 
but does not include identifiable 
information



Legal Considerations        

• Same “tainting” considerations apply 
and can lay groundwork for 
discrimination/retaliation claims

• Example, in blog posting where 
employee defames male supervisor, 
she also indicates that she’s off to 
attend a meeting of the local NOW 
chapter



Collective Bargaining 
Agreement, Tenure, etc.

• Discipline of faculty and other groups 
of workers is highly regimented and 
may be restricted by agreement and 
statute

• Discipline for Web 2.0 activities 
subject to same standards for these 
workers

• Due process paramount concern for 
public employers



Fourth Amendment

• Also applies in discipline context

• Hacking and coercing other 
employees to give information could 
be an unreasonable search

• Need to control supervisors that 
“have it out” for an employee



First Amendment

• Likely most prominent issue for public 
employers

• No concern for private employers unless a 
contractual right exists

• Garcetti v. Ceballos says employer can 
discipline employee for speech made in 
official capacity.  547 U.S. 410 (2006)

• But generally cannot discipline when 
employee speaks as a private citizen on 
matter of public concern



Example

• Computer technician blogs that his 
manager is a “stupid fool” for purchasing 
more Windows machines because Apple 
computers are awesome but his manager 
is “too dumb to know it”

• Speech pertains to matter within the 
employee’s official duties and is not 
protected.  See Brammer-Hoelter v. Twin 
Peaks Charter Academy, 492 F.3d 1192 
(10th Cir. 2007)



Example

• Computer technician posts that he 
likes to “smoke dope” and “is ready 
to kill anyone that tries to stop him”

• Speech is not about official duties, 
but neither is it about a matter of 
public concern (private)

• So no First Amendment protection



Example

• Professor in chemistry department 
starts Facebook campaign to increase 
state funding for women’s studies 
department because President of 
University has failed to provide 
adequate budget

• Likely not within the scope of 
Professor’s duties, and relates to a 
matter of public concern, so Professor 
could not be disciplined



Example

• Professor blogs that political science 
should not teach class on classical 
liberalism because Marxist-Socialism 
is the only legitimate political theory

• Within scope of official duties 

• But Garcetti may not apply because 
of academic freedom.  See Adams v. 
Trustees of the Univ. of N.C., 2011 
WL 1289054 (4th Cir. 2011)



Political Dimension

• Regardless of legal liability, Web 2.0 
presents opportunity for employers to 
be painted as “Big Brother” and 
heavy-handed

• Some employers give wide latitude to 
employees as a matter of policy

• Moral:  Just because you can 
discipline employees for conduct, 
doesn’t mean you should



Practical Consideration

• Consider policy that makes it clear 
employees can be disciplined for 
online speech

• But policy must be reasonable and 
convey recognition of employees’
legitimate exercise of rights



Practical Consideration

• Policy too broad may be facially illegal

• Policy cannot prohibit all criticism of 
employer



Too Broad

“Employees are prohibited from using 

the internet to make disparaging, 
discriminatory or defamatory 
comments when discussing the 
College or the employee’s supervisors 
and co-workers.”



Why?

• Too vague

• Prohibits speech that is allowed by 
First Amendment and other statutes

• Has an aggressive, anti-employee 
tone



Better

“The University fully respects the rights 
of our employees.  However, activities 
outside of work that may adversely 
affect your job performance, the 
performance of others, or the 
University’s business interests are the 
proper focus of University policy and 
may result in disciplinary action up to 
and including termination.”



The Higher Education Act 
The New Program 
Integrity Rules
By: Kimberly A. Jones



Topics Covered

I. 2008 Reauthorization of Higher 
Education Act

II. State authorization

III. Distance Learning

IV. Incentive Compensation

V. Defining Credit Hour

VI. High School Diploma confirmation



2008 Reauthorization of 
Higher Education Act

• Signed into law August 14, 2008

• Addressed issues of:

–College cross accreditation

–Student Financial Aid

–Key Disclosures and Compliance



2008 Reauthorization of 
Higher Education Act

–Student Loan Sunshine Provisions

–Teacher Professional Development 
and International Education



2008 Reauthorization of 
Higher Education Act

• Since 2008 reauthorization

–May 2009 President Obama and 
Department of Education Secretary 
Archie Duncan announced new 
education initiative.  Part of the initiative 
was to develop program integrity and 
regulation



2008 Reauthorization of 
Higher Education Act

• Regulations were not initiated as a 
result of any changes to the Higher 
Education Act

• Regulations apply to all schools and 
all sectors



2008 Reauthorization of 
Higher Education Act

• Title regulations published 
October 29, 2010

• Effective date July 1, 2011



State Authorization

• 34 C.F.R. § 600.9, 668.43(b)



Higher Education Act
Legally Authorized

• To begin and continue to participate 
in federal student aid programs, the 
Act requires institution to be legally 
authorized to provide post-secondary 
education within the state in which it 
is located



New Regulations – Two Step 
Process

• States must have a complaint and 
investigation process

• Establishing the institution is legally 
authorized



State Process

• States must have a process to review 
and take appropriate action on 
complaint

• The complaints must be taken and 
investigated through one or more 
state agencies



State Process

• States may also refer complaints to 
accreditors regarding an institution’s 
quality of education for investigation

–States may rely on an accreditor’s 
investigation but remain responsible for 
taking appropriate action on the 
complaint



Legally Authorized

• Institution is established as an 
educational institution by 
constitutional provision, statute, 
charter or another appropriate state 
agency identifies it by name or 
affirms to the institution the authority 
to operate (i.e. Secretary of State)



Legally Authorized

• Institution is established to operate 
as a not-for-profit and is approved by 
the State to offer post secondary 
education

–20 years of operation can provide an 
exemption under some circumstances 



Distance Learning

• Institutions offering distance learning 
must comply is with “any State 
requirements” to be offering distance 
or correspondence course in the 
State.

• Institutions must be able to 
document compliance to the DOE 
that it is meeting the requirements of 
each State where it provides distance 
learning to students.



Distance Learning

• It is possible that an institution would 
have to provide compliance data for 
all states with distance learning 
requirements



Distance Learning



Effective Date

• Must meet “Legally Authorized”
standard by July 1, 2011

• May request a one year extension if 
unable to meet this deadline (and a 
second one year extension is 
permitted)

• Must submit an explanation from the 
State regarding how the State will 
modify its procedures to meet the 
new regulations.



Disclosures

• Must make available to current and 
prospective students a copy of documents 
describing the institution’s accreditation and 
authorization

• Institution must supply contact information 
for filing complaints with State agency or 
accreditor

• States must identify for the institutions the 
complaint process so the information may be 
relayed to current and prospective students.



Incentive Compensation
34 CFR § 668.14(b)(22)

• Expansion of parties covered

• Additional restrictions on 
compensation and incentives of all 
types

• Dramatic overhaul of the existing 
regulations



Incentive Compensation

• Repealed all 12 safe harbors and 
reverts solely to the statutory 
language in the HEA

• The word “any” is used 4 times in the 
regulation

• Very broad interpretation in the 
commentary to the regs



Incentive Compensation

• Expansive and restrictive scope

• No salary adjustments based “in any part”
directly or indirectly on securing enrollment, 
etc.

• No compensation for student retention, 
completion, graduation, or placement

• Regulations apply to managers and senior 
employees

• Commentary states anyone with the 
responsibility for recruiting, admitting, or 
awarding financial aid



Incentive Compensation

• Presidents could fall within the scope 
of the regulation

• Applies to athletic staff

• Applies to diversity recruiters



Incentive Compensation

• Contracts with outside recruiting companies 
are under the same restrictions

• May pay third party for contact information, 
provided the payment was not based on the 
number of students who apply or enroll in 
the institution

• May pay for website “clicks” as long as the 
payment is not directly or indirectly tied to 
student enrollment



Credit Hour
34 CFR §§ 600.2, 602.24,

603.24, & 668.8

• Definition  “[o]ne hour of 
classroom or direct faculty 
instruction and a minimum of 
two hours of outside class 
student work each week for 
approximately fifteen weeks for 
one semester or trimester hour 
of credit. . .”



Credit Hour

• Other activities

– “an equivalent amount of work”—this is 
determined by the institution for other 
academic activities including “laboratory 
work, internships, practica, studio work, 
and other academic work leading to the 
award of credit hours”



Credit Hour

• Accreditor is responsible for the 
review of an institution’s policies and 
procedures for awarding credit

• If accreditor finds systematic non-
compliance—must notify the Secretary 
of the Department of Education



High School Diploma 
Confirmation

• Institutions must develop and follow 
procedures to evaluate the validity of a 
high school diploma if the institution or 
Secretary has reason to believe the 
diploma is not valid

• Must validate

– Named high school is a legitimate secondary 
school

– Individual student’s diploma is authentic



High School Diploma 
Confirmation

• DOE will maintain a list of public and 
private high schools

• FAFSA will include a drop down list 
for students to select

• Absence from the list does not mean 
the high school is not legitimate

• Inclusion on the list does not mean 
high school is approved



High School Diploma 
Confirmation

• Institution must investigate further if 
it has “reason to believe” the diploma 
is not valid

• Reason to believe:
– If student provides conflicting 
information about diploma

– If previously questioned the validity of 
the high school



High School Diploma 
Confirmation

• What to do in order to validate a 
diploma:

–Obtain a copy of the diploma

–Obtain high school transcripts

–Use outside agency to verify, i.e. State 
or accrediting institution



Dear Colleague letter dated
March 17, 2011 

• Provides additional guidance on the 
regulations

• DOE will not provide a list of State 
requirements for distance learning

• Examples of ban on incentive 
compensation provided



Risk Management in Higher 
Education - Building Effective 

Compliance and Risk Management 
Programs

By: Hayley Hanson



Topics Covered

• Risk Management

• Institutional Compliance

• Compliance Policies

• 2011 Audits to be conducted

–Title IV Audit—New Program integrity 
regulations

–Title IX

–FERPA



Risk Management

• Defined as the identification, 
assessment and prioritization of risks 
followed by a coordinated economical 
application of resources to minimize, 
monitor and control the probability 
and/or impact of unfortunate events.



Application of Risk 
Management in the 
University Setting

• Elements
– Identify, characterize and assess threats

–Vulnerability of critical assets to specific 
threats

–Determine risk (i.e. the expected 
consequence of specific types of attacks 
on specific programs or assets of the 
university)



Application of Risk 
Management in the 
University Setting

• Identify ways to reduce those risks

• Prioritize risk reduction measures 
based on a strategy



The Process of Risk 
Management

• Identification

• Planning

• Defining a framework

• Collecting data

• Developing an analysis

• Creation of a solution



Why Have Institutional 
Compliance Programs?

• Compliance programs should address

–Fiduciary responsibilities

–Federal financial reporting and internal 
control structures

–Regulatory requirements



Role of Counsel in 
Compliance Efforts

• Typically the compliance officer either 
reports to the legal team or works 
jointly with the legal team to ensure 
compliance with various federal, 
state and local laws.



Elements of an Effective 
Compliance Program

• High level institution employee overseeing 
the plan

• Written policies and procedures

• Training, education

• Defined lines of communication

• Enforcement through well-publicized 
disciplinary guidelines

• Internal compliance monitoring

• Response to offensives and corrective action 
plans



Factors Affecting an 
Institution’s Compliance 

Program

• Board/Audit Committee (independent 
auditor engaged)

• Management Style of President

• Organizational Structure

• Risk Culture (tolerance for litigation)



Compliance Polices and 
Procedures

• Numerous offices across the campus 
have responsibility for providing 
guidance and ensuring compliance

• Create charts listing the offices

• Policy must identify areas of 
compliance, reporting procedures and 
establish timelines



Reporting Compliance 
Measures

• Board must receive compliance 
reports

• Successes and Deficiencies

• Administration must identify the 
framework and data used to create 
analysis



Title IV Compliance Audit

• New program integrity regulations go 
into effect July 1, 2011, thus 
institutions should be auditing their 
current policies and procedures to 
ensure compliance with the program 
regulations.



Title IV Compliance Audit
Legally Authorized

• Review formation documents to 
review relevant state laws of states 
where institution is physically located

• Consider licensure required or 
exemption available in the state

• Consider communication with states 
and requests for extension if 
necessary



Title IV Compliance Audit
Distance Learning

• Research relevant state laws and 
obtain required state approvals in 
each state where distance learning is 
offered, to develop policies and 
procedures for monitoring state law 
developments and maintain 
approvals and related documentation.



Title IV Compliance Audit
Disclosure

• Include in student handbook 
complaint notification and contact 
information at the state level

• Prepare required disclosure 
documents regarding accreditation 
and ensure credit hours meet a 
creditors standards



Title IV Compliance Audit
Misrepresentation

• 34 C.F.R. §§ 668.71 and 668.75

• Definition of misrepresentation –any statements 
that has a likelihood or tendency to deceive or 
confuse a student, prospective student or family 
or either a student or prospective student or the 
Department of Education made by the institution.

• Definition of substantial misrepresentation – any 
misrepresentation upon which a person to whom 
it was made could reasonably be expected to rely, 
or has recently relied, to the person’s detriment.



Title IV Compliance Audit
New Regulations

• Expands the scope of what is considered a 
“misrepresentation”

• Expands the list of people/entities whose 
statements can construe institutional 
misrepresentation

• Expands the list of participants to whom 
actual misrepresentations can be made

• Expands the Department of Education’s 
sanctioning options



Title IV Compliance Audit
Examples of Misrepresentation
• The list of examples has expanded from 
the nature of the program, nature of 
financial charges and employability of 
graduates to also include:
– Additional detail and acceptance of transfer of credits

– Graduate’s qualification to apply to take licensing 
examination or secure employment

– Accreditation status for the program degree

– Student’s rights to reject a specific type of financial aid

– Institution’s knowledge about compensation or 
employment opportunities in the future.  Other 
requirements need to be employed in a specific field.



Title IV Compliance Audit
Compliance Action Steps

• Review and tighten all written materials

• Training and re-training of employees on 
what they can and cannot say to 
prospective students and any member of 
the public

• Tighten requirements on third parties to 
whom institutions contract

• Examine insurance policies to cover 
increased complaints and lawsuits



Title IX Compliance
Institutional Obligations Under Title IX 

Regulations, 34 C.F.R. § 106

• Designate a Title IX Coordinator

• Each covered educational institution 
must designate at least one 
employee to coordinate its Title IX 
efforts, including any investigation of 
any complaint and notify all students 
and employees of the individual’s 
name, office address and telephone 
number



Title IX Compliance 
Policy

• Each covered institution must create and 
publish a policy and complaint procedure 
for prompt resolution of student and 
employee complaints alleging any action 
that would fall under Title IX

• 3 elements –

– (1) does not discriminate in its program 
and activities based on sex 

– (2) policy includes employment and 
admissions 

– (3) refer inquiries to coordinator



Title IX Compliance
Notification

• Ensure the Implementation and Document Steps 
Taken to Notify Employees, Students and 
Potential Employees and Students of the Title IX 
Policy
– Applicants:  The Title IX policy should be included in any 

materials intended for potential students or job applicants, 
including application forms, advertisements, catalogs and other 
announcements.  The Title IX notice should be included in any 
materials sent to unions with whom the institution has a 
collective bargaining agreement.

– Current Students and Employees:  The Title IX policy should be 
included in all employee and student handbooks, catalogs and 
manuals.  It should be included on the institution’s website.

• Audit method of distribution



Title IX Compliance
Admissions

• Ensure and report that institution does 
not make pre-admission inquiry as to 
the marital status of an applicant for 
admission, including whether the 
applicant is a “Miss” or “Mrs.” Institution 
does not give preference to one person 
over another based on sex, by ranking 
applicants separately on sex or by 
placing numerical limitations upon the 
number or proportion of persons of 
either sex who may be admitted.



Title IX Compliance
Obligations to Respond to Sexual 
Harassment and Sexual Violence

• Investigate complaints promptly and 
respond and document the process.  
Remember, response cannot be 
“clearly unreasonable.”

• Adoption and publication of grievance 
procedures providing for a prompt 
and equitable resolution of the 
complaint



Title IX Compliance
Dear Colleague Letter

April 4, 2011
• Expanded oversight for Title IX violations

• OCR will evaluate whether the school’s grievance 
procedures specify the time frames for all major 
stages of the investigation

• Both parties must receive a response regarding 
the “outcome” of the investigation (Clery Act).  
Letter states “outcome” does not mean disclosure 
of disciplinary sanctions.

• Based on OCR experience, an investigation should 
take 60 calendar days following the receipt of a 
complaint



Title IX Compliance
Dear Colleague Letter

April 4, 2011

• Steps to prevent Sexual Harassment 
and Sexual Violence

–Orientation

–Training for residence hall advisors

–Training for student athletes and 
coaches



FERPA Compliance

• Review and update policy

• Update release of information forms

• Audit procedures when releasing 
student records

• Investigate and report on FERPA 
violations and measures put in place 
to prevent future violations



FERPA Compliance
• April 8, 2011—Proposed rule changes
• Notice and Comment period through May 
23, 2011

• Interpretations of FERPA have complicated 
valid and necessary disclosure of student 
information

• Expansion of who the Department may 
take enforcement actions against

• Clarification of directory information and 
how to protect privacy and safety of 
student information

• Documentation of release of records and 
under what circumstances



Reverse Discrimination Lawsuits 
and Other Emerging Trends 
Under Federal and State 
Antidiscrimination Laws

By: Michael Norton



An Important Issue

"Employers face legal and political 
challenges for failing to diversify their 
workplaces and for diversity efforts to 
overcome that failure. . . . Employers, 
advocates, and regulators are struggling to 
find a way forward amidst this uncertainty.  
Educational institutions are a focal point 
for this struggle."

-Susan Strum, "Advancing Workplace Equity in Higher 

Education," Harvard Journal of Law & Gender, 2006



What is Reverse 
Discrimination?

• Generally refers to discrimination against 
the majority or majorities

• Reverse discrimination claims can arise out 
of any employment decision, including:

– Hiring practices

– Promotion and demotion policies

– Job classifications

– Transfers and assignments

– Discharge and termination policies



Reverse Discrimination Under 
Title VII (a main Federal Law) 
Title VII

• Title VII is designed to eliminate employment 
discrimination by prohibiting dissimilar 
treatment of similarly situated employees on 
the basis of race, color, sex, religion, or 
national origin, regardless of whether against 
majorities or minorities

• "Reverse" discrimination is in that sense a 
misnomer

• Nonetheless, there generally is a slightly 
different standard for most "reverse" 
discrimination cases



What is “Reverse 
Discrimination?”

• It would be unusual for an average employer to 
discriminate against the majorities

• As a result, generally employees must show 
background facts to show a particular employer 
has a reason or inclination to discriminate against 
a majority or majorities – the "unusual employer" 
standard
– Alternatively, in 10th Circuit, an employee can show an 
action would not have been taken but for a protected 
characteristic

– Also, some courts only require a showing that the 
employer treated the employee less favorably because of 
a protected characteristic



Reverse Employment 
Discrimination Claims Under 

Missouri Law: The Bottom Line

Missouri Human Rights Act
• Under Missouri Law, protected characteristics 
generally may never contribute in anyway
to employment decisions.  All contributions 
are illegal.

– "Contributing factor" standard

• The most recent notable activity for Missouri 
employers has been via MHRA claims



Beware: Recent Million Dollar MHRA 

Reverse Discrimination Verdi

• Howard vs. Kansas City, Mo. (Mo. 2011) –
Missouri Supreme Court affirmed a $2.1 million 
award where the city council rejected a panel of 
judicial nominees because the panel lacked racial 
diversity

• Griffin and Low v. City of Kansas City (Mo. State 
2011) – Kansas City jury awarded two former 
employees $2.66 million after the City terminated 
their employment while younger and minority 
employees with lower performance reviews kept 
their jobs

• In general, MHRA claims are much more difficult 
to defend against



Federal Law: Less Change But 
Recent Supreme Court Activity

• What, if anything, does Ricci v. DeStanfo mean 
for higher education institutions?

• Ricci: New Haven's decision to ignore 
standardized employment test results because of 
racial concerns violated Title VII



Federal Law: Less Change But 
Recent Supreme Court Activity
• Little impact? "The opinions rendered today do 
not explicitly or impliedly threaten the complex 
and nuanced faculty hiring or promotion 
procedures used in most [educational] institutions 
which struggle to increase diversity while 
complying with the law." 

- Ada Meloy,  American Council on Education

• Many believe Ricci limited to standardized 
employment tests

• Note: the Supreme Court has not yet addressed 
the merits of a Title VII case in the academic 
context



Higher Education "Reverse" 
Discrimination

Examples from Federal Law

• McManhon v. Okalahoma (D.Okla. 2010) – Court 
granted summary judgment for Langston 
University, a historically black college, where a 
professor, who ultimately received tenure, 
claimed his tenure was delayed because of 
reverse discrimination, though facts showed 
Langston delayed tenure for sixteen other 
associate professors, including numerous African 
American associate professors.



Examples from Federal Law

• Babar v. Kansas State University (D.Kan. 1998) –
Court granted summary judgment for the 
University, and others, on claim of "reverse" sex 
discrimination arising out of the denial of tenure 
for a male assistant professor.  The assistant 
professor could not show the University was the 
rare employer that discriminated against men 
based on gender and the "overwhelming number" 
of tenured faculty in the department were male.



Recent Nation-Wide Trends in 
Federal “Reverse Discrimination" 

Higher Education Lawsuits

• Murungi v. Xavier University of Louisiana (5th Cir. 
2008) – Court granted summary judgment for the 
University when an assistant professor claimed 
his termination was "reverse" sex discrimination 
because the basis for his decision was poor 
student evaluations, and three female assistant 
professors had bad reviews but were retained.  
The Court noted the assistant professor presented 
no evidence that the other assistant professors 
had a sustained record of poor evaluations.



Recent Nation-Wide Trends

• Nicholas v. University of Alabama (11th Cir. 2007) 
– Court granted summary judgment for the 
University after a male assistant coach for the 
women's basketball team claimed, among other 
things, he was not hired for the head coach 
position because of "reverse" sex discrimination.  
The Court noted the University had legitimate 
reasons for selecting the female candidate 
because she had worked for ten years as an 
assistant coach at the University of Virginia and 
her candidacy was recommend by women's 
basketball's head coach for the University of 
Tennessee, whereas the plaintiff only had three 
years of coaching experience at the University 
and ten years of experience as an assistant coach 
at a community college. 



Recent Nation-Wide Trends

• Gore v. Indiana University (7th Cir. 2005) – Court 
granted summary judgment for Indiana University 
when a male applicant for a lecture position 
alleged he was not interviewed for three positions 
because of "reverse" sex discrimination, though 
no evidence showed the University was inclined to 
discriminate against men and applicant had no 
basis to claim he was more qualified than the 
candidates hired, especially given the hiring 
committee was comprised of three men and two 
women.



Recent Nation-Wide Trends

• Medcalf v. University of Pennsylvania (3rd Cir. 
2003) – Court affirmed jury verdict and punitive 
damages awarded against University when an 
unsuccessful male applicant was not selected for 
women's crew coach position despite his 
qualifications, and the decision maker indicated 
her desire to hire a female for the position, 
despite knowing the University had a non-
discrimination policy.



What About the Need for 
Diversity? 

Under federal law, to what extent, if 
any, is diversity a compelling interest 
in individualized employment 
decisions?

It is generally unclear



What About the Need for 
Diversity?

• Grutter: Michigan law school admissions policy 
was constitutional and lawful under the statutory 
provisions of Title VI and Section 1981.  But 
questions remain:

– Can "diversity considerations" play a role in individual 
employment decisions?

– To what extent can employers implement scholarship, 
mentoring or internship programs that are intended 
solely or predominantly for minority employees?

• Note: the Supreme Court has not yet addressed 
the merits of a Title VII case in the academic 
context.



What the EEOC Says About 
Diversity as a Compelling Interest 

in Employment

• Legal scholars have debated whether "diversity" is 
a justification under Title VII

• The EEOC "encourages voluntary affirmative 
action and diversity efforts to improve 
opportunities for racial minorities in order to carry 
out the Congressional intent embodied in Title 
VII"

• EEOC believes that "persons subject to Title VII 
must be allowed flexibility in modifying 
employment systems and practices to comport 
with the purposes" of the statute



Compelling Interest in 
Employment

• Yet, the EEOC cautions higher education 
employers "to be very careful" with 
implementation of affirmative action or 
diversity programs to avoid the potential for 
"running afoul of the law"

– Likewise, HB recommends legal consultation for every 
higher education employment-related affirmative action 
or diversity program

• This is especially so for Missouri employers because it 
is illegal for protected characteristics to "contribute" 
to employment decisions

• Note: EEOC Compliance Manual suggests investigators 
consult with EEOC attorneys on any charges of 
discrimination involving affirmative action and/or diversity 
plans



Practical Steps to Minimize Risk 
Arising from Such Programs

• Conduct an inventory of all such programs

• Review such programs to see if they specifically 
set numerical or percentage goals or targets

• If so, ascertain the basis for such goals or targets 

• If the goals or targets or measures are not based 
on (or exceed) existing goals in a plan required by 
the federal contractor affirmative action 
guidelines, then determine if they are based on 
some other form of analysis



Practical Steps to Minimize Risk 
Arising from Such Programs

• If based on some other form of analysis, review 
to determine if the analysis satisfies the 
requirements of voluntary affirmative action plans 
under the law

• If the analysis does not comply or there simply is 
no analysis or other legal basis, the program 
should not be used until your institution can 
assure lawfulness

• Review communications, handbooks, and 
websites to identify troubling language that 
suggests your institution is the type of employer 
that discriminates against non-minorities



Additional Tips

• Expressions of desire for diversity might mention 
seeking a wide range of attributes (e.g. 
socioeconomic background, geographic diversity)

• Always consider people on individualized, holistic 
bases—and avoid mechanistic criteria

• Avoid quotas; they're likely illegal

• Consider race neutral alternatives, such as an 
ability to work with diverse students

• If you have any questions, give us a call 



2010-2011 Case Law Update
By: Gavin L. Smith



Higher Education Case Law 
Update

• Goal:  Review recent federal and 
state cases related to higher 
education institutions 

• Topics:  labor & employment issues, 
civil rights, jurisdictional matters, 
constitutional rights, etc.



Reinhardt v. Albuquerque 
Public Schools Board

By attempting to protect rights of special 
ed students, she engaged in protected 
activity and a reduction in salary qualified 
as an adverse action. In addition, the two 
events were causally connected in time and 
thus she could proceed to trial having 
established a prima facie showing of her 
claim



Sarkar v. McCallin

Since his statements about SunGard’s 
issues were made in his capacity as a public 
employee, rather than citizen or taxpayer, 
his speech was not protected.  In addition, 
no evidence demonstrated any genuine 
dispute over whether Defendants honestly 
believed there were issues with his work 
performance nor was there evidence 
suggesting retaliatory or discriminatory 
motive for Defendants requesting law 
enforcement investigate whether Plaintiff 
stole a laptop



Rohrbough v. Univ. of 
Colorado Hospital Authority

Plaintiff’s internal communication were 
made pursuant to her official duties and 
thus, not protected.  In addition, no 
evidence existed that her supervisor was 
aware of any complaint by Plaintiff about 
misallocation.  Thus, she
failed to establish a prima
facie First Amendment 
retaliation claim



Tyler v. University of 
Arkansas Board of Trustees

Plaintiff lacked any evidence of a casual 
connection between prior complaint and not 
being offered position.  He could not show 
University’s qualifications-driven decision 
was pretextual for discrimination.  Out of 6 
applicants, none on hiring committee even 
ranking Plaintiff as 1st or 2nd choice. 
Moreover, moving his office to Deans Suite 
with other associate deans nine months 
after 2004 settlement was not evidence of 
retaliation



Jones v. National American 
University

Evidence was sufficient to support verdict 
and award for Plaintiff.  She had 
consistently received positive reviews, had 
good relationship with colleagues, only 
candidate meeting requirement of 3 years 
of recruiting experience, and she testified 
about campus President saying he “wasn’t 
sure he wanted a grandpa working with 
college kids” about another older candidate



Kobus v. College of St. 
Scholastica

Plaintiff failed to adequately state an intent 
to take mental health leave under FMLA.  
Plaintiff did not pursue the FMLA leave and 
in fact expressly rejected it upon being 
informed of the procedures necessary to 
obtain it



Fort Hays State University 
v. Fort Hays State 
University Chapter

As a matter of first impression, Kansas 
Supreme Court found the statute does not 
expressly or implicitly allow PERB to assess 
money damages for willful prohibited 
practices



Dasgupta v. Harris
The University President’s only act of 
approving nonrenewal did not lead to an 
inference of intentional racial discrimination 
& thus, he was entitled to qualified 
immunity.  For remaining Defendants, 
there was evidence that a jury could 
reasonable chose to not believe the reasons 
stated for his nonrenewal and find they had 
intentionally discriminated against Plaintiff.  
As such, they were not entitled to qualified 
immunity



Sethunya v. Weber State 
University

Since Defendant was an arm of the state 
and immune from suit under Eleventh 
Amendment, court had properly dismissed 
claims



Doe v. Oklahoma City 
University

Defendant was granted summary 
judgment. Student’s claim was premised 
on theory that one professor purposefully 
discriminated against her because she was 
given extra time.  However, all evidence 
established that the student was dismissed 
solely because of her poor academic record



Dougherty v. Univ. of 
Oklahoma Board of Regents

Federal court lacked subject matter 
jurisdiction.  Defendant Board of Regents, 
like University itself, was an arm of the 
state of Oklahoma.  “A state, or the arm 
or alter ego of a state . . . does not 
constitute a ‘citizen’ for diversity 
purposes.” As such, the court lacked 
jurisdiction and remanded to state court



Helmick v. Utah Valley State 
College

Court should have dismissed ADEA claims 
after determining Eleventh Amendment 
barred them.  In addition, remaining 
claims were determined by court to fail on 
the merits and should have been 
dismissed with prejudice



Hook v. Regents of Univ. of 
California

The hesitation in offering position, 
adverse evaluation, and disconnection of 
printer were not adverse employment 
actions as required by First Amendment 
free speech retaliation claim.  In 
addition, reluctance to offer Plaintiff job 
was not adverse because he ultimately 
got the job



Brammer-Hoelter v. Twin 
Peaks Charter Academy

The broad ban here was not justified and 
larger in scope than it needed to be to 
stifle speech that could cause the school 
to incur a FERPA violation.  Since the 
directive violated First Amendment rights 
clearly established decades before, she 
was not entitled to qualified immunity



Victory Through Jesus v. 
Lee’s Summit School District

In the nonpublic forum created by 
district’s policy, school could impose 
restrictions that are (1) reasonable in 
light of purposes of the forum and (2) 
viewpoint neutral.  Here, the restrictions 
were reasonable here in effort to not 
overwhelm students/parents/staff with 
flyers & District made determination to 
deny Plaintiff’s request before the group 
ever identified itself as a religious group



Korte v. Curators of 
University of Missouri

In the realm of discipline at institutions of 
higher learning, a student is only entitled to 
“adequate notice, definite charge, and a 
hearing with opportunity to present one’s 
own side of the case and with all necessary 
protective measures.” Here, Plaintiff was 
afforded due process


